GB SEEDS LTD – Terms & Conditions

(ALL SALES EXCLUDING CERTIFIED SEED COVERED BY SEPARATE TERMS)

1. OVERVIEW
Except where otherwise agreed in writing these Conditions shall apply to all contracts of sale between us and the Purchaser.  If  the Purchaser has not previously accepted these Conditions either by express agreement or  by implication, then the acceptance of the goods shall constitute acceptance of these Conditions and if  the Purchaser does not wish to accept these Conditions he should return the goods to us forthwith. The terms of the Contract shall consist of the particulars of the Contract set out on the face of our Order Form, or Sale Confirmation or Sale Note, and these Conditions of Sale.  These Conditions shall be construed subject to the said particulars of the Contract, except with regard to price in respect of which Condition 3 shall prevail. No other terms contained in any documents issued by either party or in any written or oral communication between the parties as herein expressly provided apply to the Contract nor shall these Conditions or the said particulars of the Contract be modified without our written agreement on or after the date of our Acceptance of the Purchaser’s Order. In order that the Contract shall be a complete statement of the agreement between the parties with regard to the sale of the goods, the Purchaser must ensure that any pre-contractual representation on which it wishes to rely has been specified in the said particulars of the Contract.  In entering into the Contract, the Purchaser does not rely upon any such representation made by us or on our behalf which has not been so specified. The headings to the clauses of these Conditions are for convenience only and shall not affect their construction.

2. ACCEPTANCE OF ORDERS

No order shall be binding upon us unless accepted by us in writing.

All orders are accepted subject to the safe ingathering of seeds grown for us on contract in sufficient quantities and/or to the safe arrival and correct delivery of seeds which we contract to purchase from third parties as the case may be. Notwithstanding any other term contained in an order or written acceptance thereof each delivery and consignment made by us in relation to such order and acceptance shall be regarded as constituting the subject matter of a separate Contract of Sale except for the purposes of clauses 8 and 9.

3. PRICES

All prices quoted by us in catalogues and price lists are subject to withdrawal or alteration without notice. Unless otherwise stated the prices set out in our acceptance of the Purchaser’s order are exclusive of Value Added Tax. Notwithstanding acceptance by us to the Purchaser’s order if the goods which are the subject matter of this contract are shown to be of foreign origin we shall be entitled to adjust the price payable by the Purchaser so as to reflect:

Any alteration in the value of the pound Sterling in terms of the currency of the country of origin of the goods and/or imposition of or increase in any tariff or import levy between the date of our acceptance of the Purchaser’s order and the date of payment by us for the imported goods and/or any increase in shipping, marine insurance freight or landing charges between the date of our acceptance of the Purchaser’s order and the arrival of any vessel by which the goods are being shipped. The Purchaser shall be liable for and shall indemnify us against any loss resulting from unreasonable delay in the loading or discharge of vehicles if the delay is at the point of discharge or resulting from any other cause the fault of the Purchaser and the price shall be adjusted accordingly. 

4. DELIVERY PERIOD

We shall endeavour to make delivery within the period stated on the face of the Contract.

The period stated however shall not form a term of the Contract and is an estimate only of the period within which delivery may be made in normal circumstances.  We shall not be under any liability to the Purchaser in respect of loss howsoever arising caused by or resulting from our failure to deliver within this estimated period.

The delivery period specified in our acceptance of the Purchaser’s order shall be extended by any period or periods during which the delivery of the goods is delayed due to fire, explosion, flood, storm, tempest, sabotage, strikes (unofficial and unofficial), riot, invasion, acts of war (whether war be declared or not) shortage of labour, power or fuel, delay by our suppliers, civil commotion, accidents, plant breakdowns, crop failure, loss and/or detention at sea, seizure or other action by or compliance with an order of any governmental or apparently competent authority, and any other event or circumstances beyond our control provided that written notice by telegram or telex is given to reach the Purchaser within seven days of our hearing of the occurrence (but in the case of resale such information shall be passed on without delay). Should any of the goods be rendered unfit for delivery by reason of any of the above acts, the Contract shall be discharged so far as it relates to them.  If any specified delivery period is so extended by more than 60 days then the Purchaser shall be entitled to give us written notice requiring the goods to be delivered within 30 days of the date of such notice following the expiry of which period the Purchaser shall as its sole remedy have the right to give further notice determining the Contract forthwith in respect of such of the goods as shall not then be ready for delivery but this right shall not be exercisable if the extension of the delivery time is attributable to any act or default on the part of the Purchaser.  The Purchaser shall take and pay for at the rate of the Contract price such of the goods as shall at the date of such termination be ready for delivery.

5. DELIVERY AND WEIGHTS
Ex-farm or ex-store sales:  Delivery shall be made free on vehicles on hard road (or free on rail if specified on the face of  the Contract).  The Purchaser undertakes to advise us in advance of intended times of collection.  Where the Purchaser collects unweighed grain he shall notify us of the net weight as quickly as possible.  When the Purchaser collects either weighed or unweighed grain he shall have due regard to the appropriate provisions of the code of practice for the weighing of bulk grain between AIC and the National Farmers Union.  Any goods not collected within the delivery period stated in the Contract shall be at the risk of the Purchaser with effect from the close of business on the last day of that period and we shall be entitled to invoice the Purchaser as though they had been delivered.  We shall have the right from that date either to hold the goods in our store or put them into outside store.  In either case, the goods are stored entirely at the Purchaser’s risk and we shall not be responsible in any way whatsoever for any damage to the goods howsoever caused or in the case of seed for any

deterioration in the quality of standard of germination of the seed during the period that it is so stored. It will be the responsibility of the Purchaser to take out insurance against any damage to the goods whilst they are so stored against such risks as the purchaser thinks fit, but with, as a minimum, insurance against fire, flood and third party risks. Sales on a carriage paid basis:  We undertake to advise the Purchaser of all despatches.  The Purchaser shall if required give the driver of the vehicle a receipt for the weight at time of delivery. We shall be entitled to deliver the goods in instalments and to invoice each instalment separately.  Any defect in quality in the goods, or any incorrect goods in one or more instalments shall not entitle the Purchaser to reject other goods comprised in the same contract, or to cancel the contract in whole or in part.  Whether or not delivery is by instalments, any error in the quantity of goods delivered shall not entitle the Purchaser to reject all the goods or to cancel the contract in whole or in part.

6. DAMAGE, DELAY OR LOSS IN TRANSIT
If goods are damaged in transit no claim for damage can be entertained unless the driver’s copy delivery sheets are signed “damaged in transit” and unless the claim is made in writing within three days of delivery of goods, both to the carriers and ourselves.  In the case of non-delivery of any packages both the carriers and ourselves must be notified within twenty-eight days of the date of notification of despatch or receipt of our invoice (whichever is the earlier) and the claim be made in writing also within twenty-eight days from that date.

7. RETURNS
We cannot accept the return of goods which conform to the contact.

8. PASSING PROPERTY AND RISK

Subject to the provisions relating to the earlier passing of risk which are contained in clause 5, the risk in the goods shall pass to the Purchaser upon delivery in accordance with the Contract notwithstanding that such delivery may not be at the final destination. Where the risk in the goods passes during transit and the goods are damaged  in transit in such circumstances that it is not possible to ascertain when the damage occurred then it shall be deemed to have occurred after the risk in the goods has passed. The property in the goods shall pass to the Purchaser upon payment of all sums owing by the Purchaser to us whether for those or any other goods or otherwise howsoever owing by the Purchaser to us, or upon the sale of the goods by the Purchaser to its customer, if earlier.  In the event of the Purchaser failing to pay any part of the Contract price when it becomes due or in the event of any act of default (as defined in clause 9) we shall be entitled to recover possession of the goods at any time thereafter and shall for that purpose be entitled to enter into any premises where the goods may be situated.  The purchaser shall execute all such documents and give us all such assistance as we may require in order to preserve and protect our interest in the  written notice to that effect. Following delivery and for so long as the goods shall remain our property the Purchaser shall hold them as bailee, shall not part with possession of them but shall store them separately from other goods and shall not remove any labels or other marks identifying them as our property.

9. INSOLVENCY AND DEFAULT

In the event of the Purchaser dying, becoming bankrupt or going into liquidation, suffering the appointment of a receiver, failing to pay any debts (whether to us or any third party) as they become due or making any arrangement with creditors, or failing to pay in accordance with the terms of the Contract or being in breach of any other term of the Contract of if any such event (herein referred to as an “act of default”) shall appear to be threatened or contemplated we shall be entitled, without prejudice to our other rights, to postpone delivery (both in respect of the Contract or series of Contracts in question and any other contracts with the Purchaser) until such payment has been made or other breach rectified and/or to determine the Contract in whole or in part (and/or any other such contracts) and to recover payment for all deliveries already made (whether or not such payment is otherwise then due) and for the cost of purchasing goods for the purpose of future deliveries (less any allowance of the value thereof as realised by us) and also to recover from the Purchaser a sum equivalent to our loss of profit arising out of such determination.

a)   If either party to the contract:

i)
has a Receiver or Administrative Receiver appointed of any of its property or business undertaking; or

ii)
announces that it has ceased or will or intends to case to trade (except where such announcement is due to a forthcoming retirement whilst honouring all existing contracts); or

iii)
suspends payment of its debts or fails to pay, is unable to pay or admits or states its inability to pay, its debts as they fall due; or

iv)
disposes or threatens to dispose of all or a material part of its assets whether by one or a series of transactions (other than for the sole purpose of and followed by reconstruction or amalgamation made known to and approved by the other party); or

v)
convenes, calls or holds a meeting of its creditors or makes any arrangement, voluntary arrangement or composition with its creditors; or

b) If:

i)
the directors of one party make or state an intention to make or give notice of a proposal for voluntary arrangement under Part 1 of the Insolvency Act 1986; or 

ii)
a petition is presented for winding-up or administration of one party; or

iii)
a resolution (other than for the sole purpose of and followed by reconstruction or amalgamation of one party of which notice has been given to one other party who has approved it) is passed for the voluntary winding up of one party, or

iv)
one party is dissolved; or

v)
a Statutory Demand in bankruptcy is served on one party; or

vi)
an Interim Order under Part VIII of the Insolvency Act 1986 is applied for or made in respect of one party; or

vii)
a Bankruptcy Petition is presented against one party; or

viii)
a party suffers the levy or enforcement of any execution, distress, sequestration, detention or other process on any of its property or premises; or

ix)
a party being a partnership of any of the above events occurs with respect to the partnership or to any partner therein; then

not withstanding any previous arrangement with the other party for deferred payments the full or full remaining price for any goods delivered by the innocent party shall become immediately due to it; and

the innocent party shall have the right upon giving written notice to the other party without prejudice to any other rights and remedies available to it forthwith to cancel and/or suspend or to refuse to accept any further deliveries and/or to terminate the contract at any time after becoming aware of the above circumstances.

Where a contract has been so terminated, and where the property in the seed has not passed and payment for it has not been received by the innocent party then that party shall have the right to enter any land or premises where such goods are stored (or reasonably believed to be stored) and repossess the same.

c) Whenever any of these rights are exercise by the innocent party, the innocent party will not be liable to pay any compensation to the other party.

10. TERMS OF PAYMENT

Unless the contrary is stated on the invoice or a written agreement to the contrary exists all goods are sold for payment net 28 days from the date of delivery or despatch of the goods, or within 14 days of the date of invoice, whichever is the earliest. We shall be entitled to charge interest on overdue accounts calculated on a daily basis at the rate of 2 per cent, per month from the due date until the date of payment. Notwithstanding any period of credit which may have been granted we reserve the right to revoke such credit and to demand payment for any account or invoice at the time of delivery or at any time thereafter.
11. QUANTITY

Whilst it is our intention that all expressions of quantity and weight referred to in any Contract of Sale or invoice relating thereto shall be accurate, owing to the nature of the goods these shall be considered accurate and shall be accepted by the Purchaser as being conformity with the contract if they are within 5% either way of the stated or weight.
12. FORCE MAJEURE
Wholesale

Neither Buyers nor Sellers shall be responsible for delay in delivery of the goods or any part thereof occasioned by any Act of God, action by any Government, strike, lockout, combination of workmen, breakdown of machinery, power failure or fire, provided that the party invoking this clause despatches written notice to the other party within 7 consecutive days of his knowledge of the occurrence, or not later than 7 consecutive days before the beginning of the delivery period, whichever is the later.  In case of resale, such information shall be passed on without delay.  If delivery is delayed by more than 30 consecutive days from the end of the delivery period, the party not invoking this clause shall have the option of cancelling the delayed portion of the contract, if not already in course of transit, by giving to the other party written notice to that effect, but shall not be entitled to any compensation.  A further extension of delivery of 30 days may be mutually agreed if requested by the party invoking force majeure.  If delivery under this clause be prevented during this extension, the contract or any unfulfilled part thereof shall be cancelled.  Neither party shall have a claim against the other for delay or non-fulfilment under this clause, provided that the party invoking this clause shall have supplied to the other, if required, satisfactory evidence justifying the delay or non-fulfilment.

Retail

The Seller shall not be responsible for delay in delivery of the goods or any part thereof occasioned by any Act of God, action by any Government, strike, lockout, combination of workmen, riot or civil commotion, breakdown of machinery, power failure, fire, failure of crop, fuel shortage, loss and/or detention at sea, or any other contingency beyond his control.  Should any of the goods be rendered unfit for delivery by reason of any of the above acts, the contract so far as it relates to those goods shall be deemed to be discharged.

13. ARBITRATION

Any dispute (other than a claim for an unpaid debt and as provided under (c) below) arising out of this contract shall be referred to arbitration as follows:

a)
In the case of a dispute between a member of the National Farmers’ Union of England and Wales, or a member of the National Farmers’ Union of Scotland and a member of the Agricultural Industries Confederation Ltd, the dispute shall be referred to arbitration under the rules for the conduct of arbitration jointly agreed between those three organisations; and the making of this contract shall be deemed to be respectively an offer and acceptance in writing to settle any dispute arising out of this contract by arbitration as required by those rules.

b)
In cases where a dispute arises between a member of the National Farmers’ Union of England and Wales or a member of the National Farmers’ Union of Scotland and a member of the Agricultural Industries Confederation Ltd and the monetary amount of the claim, excluding interest, is not more than £1,500 (or a sum amended from time to time) the disputing parties may elect to submit the dispute for resolution under the Alternative Small Claim Dispute Procedure agreed by those organisations.

c)
Unless otherwise agreed, in every other case the dispute shall be referred to arbitration in accordance with the arbitration rules of the Agricultural Industries Confederation Ltd, Confederation House, East of England Showground, Peterborough PE2 6XE and all parties shall by making this contract be deemed to have knowledge of such rules and to have elected to be bound thereby.

c) If a dispute involves legal or technical problems of great complexity which are beyond the knowledge and competence of arbitrators to resolve, or if a dispute of necessity involves a third party who is not subject to arbitration, either party before the time for commencing arbitration proceedings has lapsed can, in writing, request the other to consent to the arbitration proceedings being waived and for the dispute to be referred to ordinary litigation in the Courts.  Should such consent be unreasonably withheld or no answer received within 28 days, the party making the request shall be at liberty to commence Court proceedings, leaving it to the other party if the other party so wishes to apply for a stay of proceedings invoking the arbitration clause.  The Court will then decide whether the arbitration or the Court proceedings should continue.  Time for commencing arbitration proceedings shall not run (or if started not continue to run) from the date of such request until the Court has given a final ruling (this including any appeals) as to the proper venue for the dispute to be heard, providing Court proceedings are commenced within 28 days of the receipt of any refusal or 56 days from the date of the request if no answer to it is received.

14. TIME LIMITS FOR CLAIMING ARBITRATION

Arbitration proceedings must be commenced as regards claims relating to quantity or quality within 28 consecutive days from the date of the arrival of the goods at their ultimate destination in the UK and in relation to other claims within 90 consecutive days from the last day of the contract period.  Subject to any special conditions relating to leave being granted to institute Court proceedings contained in the arbitration rules of the Agricultural Industries Confederation Ltd, or those agreed between them and the National Farmers’ Unions, whichever is applicable, the making of an award shall be a condition precedent to any right of action by either party or any person claiming under either of them, so that if arbitration proceedings regarding any claims are not instituted within the time limit prescribed all causes of action relating to that claim, whether by way of arbitration or in any Courts of Law, are deemed time barred and waived.

15. CLAIMS

Claims based upon those defects of quantity, quality or condition which should be apparent upon reasonable examination shall be advised immediately and written confirmation despatched by first class post within 5 business days of arrival of the goods at the destination to which they have been consigned.

16. NON-PAYMENT

The Seller reserves the right to withhold deliveries under this contract until all and any outstanding payments under this or any other contract with him by the Buyer have been received and reserves a lien upon – and the right to sell or otherwise dispose of – all goods the subject of this contract, whether appropriated to it or not, in respect of any such payments.

The Seller shall not be responsible for delay in delivery of the goods or any part thereof occasioned by any Act of God, action by any Government, strike, lockout, combination of workmen, riot or civil commotion, breakdown of machinery, power failure, fire, failure of crop, fuel shortage, loss and/or detention at sea, or any other contingency beyond his control.  Should any of the goods be rendered unfit for delivery by reason of any of the above acts, the contract so far as it relates to those goods shall be deemed to be discharged.

17. CONTRA

This is a strict conditions of sale, and is inherent in the acceptance of any goods, that the purchaser irrevocably agrees to his account being contra’d by any such amount of monies owed by him to the seller.  Action to contra is at the discretion of the seller and the seller’s right are paramount and the condition irrevocable.

